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LERK S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD AUG 32004

Midwest GenerationEMIE, L.L.C, ) STATE OF ILLINOIS
Petitioner, ) Pollution ControlBoard

) PCBO4-216
) TradeSecretAppeal

v. )
)

illinois EnvironmentalProtectionAgency, )
Respondent. )

MOTION FOR INTERVENTION

NOW COMES THE SIERRACLUB, by andthroughits attorneys,KEiTH

HARLEY andANNIE PIKE oftheCHICAGO LEGAL CLINIC, INC., and

respectfullysubmitthis Motion for Interventionpursuantto 35 Ill. Adni. Code

101.402.In supportofthis motion, theSIERRACLUB statesthefollowing:

1. Onor aboutFebruary12, 2004,theSIERRACLUB submittedan

ElectronicFreedomofInformationAct requestto theILLINOIS

ENVIRONMENTAL PROTECTIONAGENCY (“JEPA”) seekingall documents

submittedto IIEPA by COMMONWEALTH EDISONCOMPANY (“CornEd”) in

responseto aninformationrequestunderSection114 oftheCleanAir Act, 42

U.S.C. § 7414(c).

2. TheSIERRACLUB is anot-for-profitenvironmentalgroupwith 26,000

membersin Illinois. It works on behalfof its membersandthegeneralpublic to

restorecleanandhealthyair to Illinois andto protectIllinois lakes,rivers and

streamsfrom pollutants.

3. TherecordsrequestedbytheSIERRA CLUB relateto IEPA oversight

of coal-firedpowerplantsandCornEd’scompliancewith requirementsthat

originatein theCleanAir Act andillinois EnvironmentalProtectionAct.
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4. Petitioner,CornEdformerlyownedandoperated9 coal-generatedpower

plantsthataresubjectto the CleanAir Act andotherfederalandstate

environmentallaws.

5. Respondent,Illinois EnvironmentalProtectionAgencyis astateagency

authorized,amongotherthings,to implementandenforcefederalandstate

environmentallaws.

6. At thetime it submitteddocumentsto theIEPA, CornEdassertedtrade

secretprotectionpursuantto 415 ILCS 5/7.1 and35 ill. Adm.Code130.200etseq.,

seekingto preventpublic disclosureofthesedocuments.

7. OnoraboutApril 23, 2004,theIEPA grantedComEd’srequestfor

tradesecretprotectionin partanddeniedit in part.

8. In its April 23,2004 letter,IEPA indicatedthatit would ceaseprotecting

informationnot subjectto tradesecretprotectionunlessIEPAwasservedwith

nóliceof filing ofaPetitionfor Review. A copyofthis letterwassentto the

SIERRACLUB becauseofits pendingFreedomofInformationAct request.

9. OnoraboutJune2, 2004,CornEdfiled a“PetitionForReviewofillinois

EnvironmentalProtectionAgency’sDenial ofTradeSecretProtection,”PCB04-

215. Thereafter,Midwest Generationfiledthepresenttradesecretappeal

regarding(~ornEd’sdocuments,assertingits right to do sobeôauseit is thecurrent

ownerofthefacilities that arethesubjectofthedocuments.

10. This Motion hasbeenfiled in atimelymannerbecause,upon
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informationandbelief,the[EPA hasnotyet filed its first responsivepleadingto

Midwest Generation’sPetitionandno hearingdatehasbeensetto determine

Midwest Generation’sappeal.

11. TheSIERRACLUB requeststhat it beallowedto interveneon the

basisthatthefinal orderoftheIPCBmayadverselyaffectandmateriallyprejudice

its interests.

12. Title 35 oftheIllinois AdministrativeCode,Section101.402 (d)(3),

allowsfor interventionwhenapartymaybeadverselyaffectedby afinal Board

orderon thereleaseofinformation.

13. Becauseit hasapendingFreedomofInformationAct requestforthe

informationthat is the subjectofthisproceeding,theSIERRACLUB will be

adverselyaffectedif thefinal decisionoftheillinois Pollution ControlBoard

pr~hibitsreleasingsome~~ all ofthe informationto it.

14. Moreover,Title 35, Section101.402(d)(2), oftheIllinois Administrative

Codeallows for interventionwhenapartymaybemateriallyprejudicedabsent

intervening.

15. Failureto allow theSIERRACLUB to intervenemaymaterially

prejudiceit in severalways,includingthefollowing:

a. preventingthe SIERRACLUB frommakingan adequaterecord

ofits interestsin thehearingbeforetheBoardin theeventthat

SIERRACLUB decidesto appealanyadversedecisionregarding

thereleaseof therequestedrecordsby theIPCB asauthorizedby

Illinois statute,415 ILCS 4/41 andIll. Adm. Code130.201(b).
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b. preventingit from adequatelyrepresentingthe interestsof its

membersandthepublic at largein havingaccessto information

compiledby the[EPA.

c. preventingtheSIERRACLUB and thepublic at largefrom

gainingabetterunderstandingofhow the[EPA enforceslawsand

regulationsrelatedto air andwaterpollution in keepingwith the

public’sright to educateitselfon theenvironmentalprotection

process;

d. preventingthe SIERRACLUB andthepublic at largefrom

gaining awell-groundedunderstandingofthecompliancestatusof

CornEdandlorMidwest Generationand,in turn, evaluating

opportunitiesformembersofthepublic to participatein efforts to

remedyanynon-compliance.

16. OneofthestatedgoalsoftheIllinois GeneralAsseublyin enactingthe

illinois EnvironmentalProtectionAct is to increasepublicparticipationin

protectingtheenvironment.415ILCS § 5/2(a)(v). This goal is facilitatedin partby

allowingthepublic accessto therecordsofthe[EPA, with certainwell-known

exceptions.Thepublic’sright to haveaccessto theserecordsis underscoredby the

illinois FreedomofInformationAct, 5 ILCS 140/1, Section114 (c) oftheCleanAir

Act andSection7 oftheIllinois EnvironmentalProtectionAct, all ofwhich are

intendedto allow thefreeflow ofinformationto thegeneralpublic, includingthe

SIERRACLUB.

17. Forthepartiesalreadyinvolvedin this appeal,thefocusofthehearingis to
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determinewhetherCornEd’srecordsareprotectedfrom disclosureto the SIERRA

CLUB becausetheyaretradesecrets.

18. TheSIERRACLUB’S focusin this hearingis altogetherdifferentand

involvescreatingarecordofthepublic’s interestsin havingaccessto information

consistentwith Illinois andfederallaw. TheSIERRACLUB is not seekingto

participatein theseproceedingsin orderto gainaccessto thedisputeddocuments

priorto a final IPCB decisionon thetradesecretprotectionissue.

19. Allowing the SIERRACLUB to intervenewill not undulydelaythese

proceedingsnormateriallyprejudiceeitherMidwest Generationor the[EPA in

light ofthetimelinessofthis motion andthedisparateinterestsoftheSIERRA

CLUB andtheoriginalpartiesto theappeal.

WHERJFORE~forthereasonsstatedabove,theSIERRACLUB praysthat

theillinois Poilufion ControlBoardenterits orderallowing theSIERRACLUB to

interveneandfor leavefor its attorneysto file theirAppearances.

KeithHarley,OneofSIERRACL19B’S Attorneys

KeithHarley
Aiuiie Pike
ChicagoLegalClinic, Inc.
205 W. Monroe,4thFloor
Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley~kentlaw.edu
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CERTIFICATE OF SERVICE

I, KEITH HARLEY, an attorney,certify that truecopiesof theforegoingMotion
ForInterventionandAppearanceweremailedbyFirst ClassMail, by depositing
thesamein theU.S. Mail depositorylocatedat 220 WestMonroe,Chicago,Illinois,
in an envelopewith sufficientpostageprepaidon August3, 2004, to thefollowing:

RobbLayman
SallyA. Carter
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

Brad Halloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph
Suite 11-500
Chicago,IL 60601

AnnAlexander
PaulaBeckerWheeler
Office oftheAttorneyGeneral
188 WestRandolph,20th Floor
Chicago,IL 60601

Byron F. Taylor
ChanteD. Spann
SidleyAustin Brown & WoodLLP
Bank OnePlaza
10 5. Dearborn
Chicago,IL 60603

AndrewN. Sawula
SheldonA. Zabel
MaryAnn Mullin
SchiffHardinLLP
6600 SearsTower
Chicago,IL 60606


